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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF SUFFOLK
X
MICHAEL NOCELLA and THE NOCELLA Index No. 604642/2018
INSURANCE AGENCY, ,
(Garguilo, J.)
Plaintiffs,

NOTICE OF MOTION OF ALLSTATE
V- INSURANCE COMPANY TO MODIFY

THE TEMPORARY RESTRAINING
ALLSTATE INSURANCE COMPANY, ORDER PURSUANT TO CPLR 6314

Defendant.

PLEASE TAKE NOTICE that upon the accompanying Affirmation of Michael J. Grohs,
dated March 19, 2018 (with exhibits) and the Memorandum of Law in Support thereof, and all
prior pleadings and proceedings in this action, defendant Allstate Insurance Company, by and
through its undersigned counsel, will move this Court before the Honorable Jerry Garguilo, at the
Special Term Part 48, of the Supreme Court of the State of New York, Suffolk County, located at
the John P. Cohalan, Jr., Courthouse (Courtroom S-33), located at 400 Carleton Avenue, Central
Islip, New York 11722, on the 21% day of March, 2018 at 9:45 a.m., or as soon thereafter as
counsel can be heard, for an Order pursuant to CPLR 6314 modifying the Order to Show Cause
Request for a Temporary Restraining Order entered by the Court on March 15, 2018 (NYSCEF
Doc. No. 39), together with such other and further relief as the Court deems just and proper.

PLEASE TAKE FURTHER NOTICE that in accordance with the pre-motion telephone
conference with the Court and the parties’ counsel on March 16, 2018, reply or responding
papers, if any, shall filed with the Court and be served upon the undersigned no later than March

20, 2018.
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Dated: New York, New York Respectfully submitted,
March 19, 2018

SAIBER LLC

By: _/s Michael J. Grohs
Michael J. Grohs

270 Madison Avenue, Suite 1400
New York, New York 10016-0603
Tel. (646) 532-4646

Fax (212) 684-7995

18 Columbia Turnpike, Suite 200
Florham Park, New Jersey 07932
Tel. (973) 622-3333
Fax (973) 622-3349

Attorneys for Defendant
Allstate Insurance Company

TO:

Anthony P. DellUniversita, Esq.

Law Offices of Michael J. Alber, Esq.

5036 Jericho Turnpike, Suite 305

Commack, New York 11725

Attorneys for Plaintiffs, Michael Nocella and
The Nocella Agency
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

MICHAEL NOCELLA and THE NOCELLA Index No. 604642/2018
INSURANCE AGENCY,

Plaintiffs, (Garguilo, J.)

V.

ALLSTATE INSURANCE COMPANY,

Defendant.

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO MODIFY THE
TEMPORARY RESTRAINING ORDER PURSUANT TO CPLR 6314

SAIBER LLC

270 Madison Avenue, Suite 1400
New York, New York 10016-0603
Tel. (646) 532-4646

18 Columbia Turnpike, Suite 200
Florham Park, New Jersey 07932
Tel. (973) 622-3333

Attorneys for Defendant

Allstate Insurance Company
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PRELIMINARY STATEMENT

Pursuant to CPLR § 6314, defendant Allstate Insurance Company (“Allstate” or the
“Company”) respectfully moves, pursuant to CPLR 6314, to modify certain aspects of the
temporary restraining order (the “TRO”) entered four days ago at the request of plaintiff Michael
Nocella (“Nocella” or “Plaintiff”).!

On March 15, 2018, this Court entered a TRO which appears to be targeted at ensuring the
continuation of coverage and service to the Allstate policyholders who were formerly serviced by
the Nocella Agency, pending the April 11, 2018 return date on the Order to Show Cause (“OTSC”).
Although Allstate respectfully disagrees that Plaintiff satisfied the high burden required to obtain
injunctive relief, Allstate is compelled to file this application to modify the TRO insofar as certain
provisions:

e Direct Allstate to violate New York Insurance law by permitting Nocella to continue to
service Allstate customers when Nocella’s Allstate appointments have been terminated
with the New York State Department of Financial Services (“NYSDFS”).

e Allow Nocella to regain access to highly confidential and proprietary information
belonging to Allstate, including the confidential names and contact information of
Allstate’s customers. These are Allstate’s customers, and not customers of Nocella and/or
the Nocella Agency. Permitting Nocella to access Allstate’s confidential information
would, in effect, be permitting him to raid the book of business owned by Allstate.

It is of paramount importance to the Company that all of Allstate’s customers are
continuously provided with the best insurance coverage and customer service as possible. This
includes coverage and customer services to Allstate customers formerly serviced by the Nocella

Agency (hereinafter “the Allstate Book™) pending the hearing on Plaintiff’s application for a

preliminary injunction. Despite Plaintiff’s numerous incendiary accusations in the moving papers,

! Although the Verified Complaint names both Nocella and The Nocella Agency as plaintiffs, the caption and language
of the OTSC (in the form prepared by Plaintiff’s counsel) names only Michael Nocella or “Plaintiff” (singular).
Moreover, one of the TRO provisions includes a non-party, Christina Guigliano, who was a Licensed Sales Producer
with the Nocella Agency and whose appointments with Allstate were also terminated.

1
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the reality is that since the time Allstate exercised its absolute and unqualified right to terminate
its agency relationship with Nocella, the Allstate insureds that make up the Allstate Book have
been serviced by another Allstate Exclusive Agent, Daniel Bach, whose agency office is located
in nearby Hauppauge, NY. Also servicing the Allstate Book are five (5) Licensed Sales Producers
(LSPs) who work for Daniel Bach’s Agency, and who also worked for the Nocella Agency before
Nocella’s Allstate appointments were terminated.

Importantly, Allstate is not seeking to have the TRO vacated in its entirety at this time, nor
is Allstate seeking to lift the temporary stay of the July 1, 2018 deadline for Nocella to sell the
Allstate Book. Rather, Allstate submits that the TRO must be modified because it would require
Allstate to mandatorily reinstate Nocella as an Exclusive Agent of Allstate despite: (i) the clear
with or without cause termination provisions of his Agency Agreement; (ii) the clear evidence that
Nocella, along with Licensed Sales Producer Christina Giugliano who worked for him, knowingly
provided false information to Allstate; (iii) the fact that Nocella’s and LSP Giugliano’s Allstate
appointments have been terminated with DFS, thus making it illegal for Allstate to allow either of
them to service Allstate customers; and (iv) the complete absence of any irreparable injury.

Accordingly, Allstate respectfully submits that the provisions on pages 4-5 of the TRO
requiring Allstate to reinstate Nocella’s Allstate appointments, and permitting Nocella to service
the Allstate Book, receive phone calls from Allstate’s customers, and access Allstate’s confidential
information and computer systems should immediately be modified. Not only do compelling
circumstances render continuation of those aspects the TRO highly inequitable to Allstate, but
permitting Nocella to service Allstate’s customers would cause Allstate to violate New York’s
Insurance Law and the regulatory requirements imposed upon insurance companies by NYSDFS.

Indeed, New York imposes statutory notice requirements upon Allstate and every other insurer
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doing business in New York. See N.Y. Ins. Law §2112(d). This notice requirement applies to the
termination of a certificate of appointment of any insurance agent licensed in New York, including
the termination of Nocella’s appointments with Allstate. Id.

As set forth herein, and as will be further demonstrated in Allstate’s opposition to
Plaintiff’s application for a preliminary injunction, Plaintiff fails in all respects to meet the
extraordinarily high standards for the granting of preliminary injunctive relief. Allstate was
contractually entitled to terminate its relationship with the Nocella Agency and Nocella has no
legal right to force Allstate to continue that relationship. Enforcement of the TRO currently in
place would cause real and irreparable harm to Allstate insofar as asks Allstate to violate New
York law by permitting permit Nocella (along with non-party LSP Giugliano) to service Allstate’s
customers even though each of their appointments with Allstate have been terminated with DFS.

The TRO also contemplates that Nocella can again access Allstate’s computer systems
which contains Allstate’s highly confidential and proprietary information about Allstate’s
customers. If Nocella is granted access to this information he could take and utilize Allstate’s
confidential customer information to compete with Allstate. Also highly concerning to Allstate is
that Nocella continually refers to Allstate insureds as “my customers.” See, e.g., Nocella Affidavit,
at930. This is patently false -- all of these insureds are, and always have been, Allstate’s customers
as expressly provided in the Agency Agreement between Allstate and the Nocella Agency.
Permitting Nocella to access Allstate’s confidential customer information would, in effect, be
permitting him to raid the Allstate Book which is owned by Allstate.

Thus, the TRO should be modified pending the return date on Plaintiff’s application for a

preliminary injunction, which is scheduled for April 11, 2018.
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STATEMENT OF FACTS AND PROCEDURAL HISTORY

The Court is familiar with the allegations underlying Plaintiff’s application for an OTSC
and his request for a TRO. Accordingly, Allstate recites only those undisputed allegations and
other facts that pertain to circumstances most relevant to a determination of Allstate’s motion to
modify the TRO.

A. Relevant Provisions of Plaintiffs’ Exclusive Agency Agreement with Allstate

Allstate entered into an R3001S Exclusive Agency Agreement with Nocella effective as of
September 1, 2014 (the “Agency Agreement”). See Affidavit of Lucia Montafo, dated March 14,
2018 (“Montafio Aff), at 94, Exh. A.> Pursuant to the Agency Agreement, Nocella was an
independent contractor agent of Allstate. See Agency Agreement, Sections I.A. and I.D. Nocella
was not an Allstate employee, nor did he own his book of business. Rather, Nocella was an
exclusive agent (meaning he could only sell Allstate products) and as the Agency Agreement
makes clear, (1) the relationship with Allstate could be terminated at any time with or without
cause (see Agency Agreement, Sections XVIIL.B.2 and XVII.B.3); and (2) Allstate “own([s] all
business produced under the terms of this Agreement” (see Agency Agreement, Section [.A.).

The Agency Agreement also expressly incorporates provisions of other documents,
including the Exclusive Agency Independent Contractor Manual and the Allstate Agency
Standards. Thus, as an independent contractor agent under the Agency Agreement, Nocella also
agreed that he, and those working for him, would abide by and be subject to certain defined
standards, duties and responsibilities to ensure that Allstate business conducted through the
Nocella Agency was being carried out with integrity and consistent with Allstate’s Ethical

Standards in the Conduct of Business (as stated in the Exclusive Agency Independent Contractor

2 A copy of the Montafio AfT. is attached as Exhibit 2 to the Affirmation of Michael J. Grohs, Esq. (“Grohs Aff.”)
submitted herewith.
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Manual) and Allstate’s business processing requirements (as stated in the Allstate Agency
Standards). Among those ethical standards are Allstate’s requirement that the activities and sales
practices of Nocella and the LSPs under his direction at the Nocella Agency are conducted with
honesty, including that only accurate and complete information is transmitted in connection with
writing new insurance business. See Agency Agreement, Section I.C. and Section II.

B. The Investigation and Termination of the Agency Agreement

In late 2017, Allstate initiated an investigation of the Nocella Agency which was performed
by Allstate Senior Investigator Lucia Montafio. As set forth in the Montafo Affidavit, it became
apparent during the investigation that Nocella and LSP Guigliano (who is a not a named plaintiff
in this action), knowingly falsified information on four separate Allstate Homeowner’s insurance
applications in order obtain homeowner’s insurance coverage that the insureds would otherwise
not have been able to receive. See Montafio Aff., §10.

When Nocella and LSP Guigliano initially entered the accurate construction, replacement
cost, square footage and other information about the homes (known as Residential Component
Technology (“RCT”) factors), the determinative Catastrophe Risk Management (“CRM”) score
for all four homes was greater than 8.5, which resulted in the rejection of those homeowner’s
insurance applications. One of the homes was the home of Plaintiff Nocella. Then, Nocella and
LSP Guigliano made several attempts to generate acceptable CRM scores for the four homes
(including Nocella’s home) by submitting false information about the homes. Ultimately, Nocella
and LSP Guigliano were able to generate acceptable CRM scores for Nocella’s and the other three
homes (using the false home characteristics), the Nocella Agency caused four Allstate

Homeowner’s insurance policies to be bound (using the CRM scores that Nocella and LSP
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Guigliano generated using the false information that they provided to Allstate). See Montafio Aff.,
1910-12.

Nocella was interviewed during Allstate’s investigation and he, among other things,
acknowledged that it is a violation of the Agency Agreement and Allstate’s policies to knowingly
submit false information to the Company. Nocella also admitted that he had provided false RCT
information about his home after his first homeowner’s insurance application was rejected due to
the 11.54 CRM score that was generated when Nocella used the accurate RCT information for his
home. See Montafio Aff., §413-15.

By letter dated March 1, 2018, Allstate exercised its right under the Agency Agreement to
terminate Nocella’s agency with Allstate. See Montafio Aff., §18, and Exh. B. See also Grohs
Aff., Exh. 3. As required by the New York insurance laws, namely NY Insurance Law §2112,
Allstate notified DFS of the terminations of both Nocella and LSP Giugliano. See Grohs Aff.,
Exh. 4 and Exh. 5. Those terminations of appointment are duly reflected on the NYSDFS’s online

producer/licensee database, which is publicly accessible at www.dfs.ny.gov. See Grohs Aff., Exh.

6 and Exh. 7.

C. The Allstate Book of Business is Being Serviced

Since Allstate terminated its independent contractor relationship with Nocella on March 1,
2018, the Allstate Book, which is comprised of Allstate customers who were formerly serviced by
the Nocella Agency, has been serviced, and continues to be serviced, by Allstate. More
specifically, upon Allstate’s termination of the Agency Agreement, customer calls were forwarded
to the office of Allstate’s Exclusive Agent Daniel Bach, located in nearby Hauppauge, NY. Thus,
as of March 1, 2018, the Allstate Book has been serviced by Daniel Bach, and 5 LSPs - Sharlene

Basso (who submitted an Affidavit in this case), Keith Mirra, Robert Giordano, Joseph Dito and
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Heather Khan. See Grohs Aff., 94 and Exh. 3. All of these LSPs can receive calls regarding the
Allstate Book and they can access Allstate’s computer system as may be necessary to service the
customers. In fact, the LSPs should already be familiar with the Allstate Book given that they
served as LSPs for both the Nocella Agency and Daniel Bach’s Allstate Agency prior to Allstate’s
termination of its Agency Agreement with Nocella. Id. Further, all of Allstate’s customers can
obtain service from any authorized Allstate agency, through a toll-free number or via the internet.
In short, Allstate’s customers have the ability to obtain service from Allstate 24 hours per day, and
365 days per year.

D. The Temporary Restraining Order

The Court entered the TRO on March 15, 2018 and it was electronically filed via NYSCEF
at approximately 3:00 p.m. Plaintiff’s application for the TRO was initially filed with the Court
almost exactly 24 hours earlier, as the OTSC was e-filed by Plaintiff’s counsel on March 14 at
approximately 2:54 p.m. Shortly thereafter, a copy of the OTSC papers were provided to Allstate’s
counsel at the Courthouse on March 14. The TRO contains certain mandatory injunctive relief
that directs Allstate, inter alia, as follows pending a further hearing scheduled for April 11, 2018:

1. Stay the “forced sale of Michael Nocella’s book of Allstate Insurance business”;

2. Re-route phone calls of Allstate customers back to “the office of Michael Nocella” as
to existing customers;

3. Restore all passwords required to “operate business as usual” back to “the office of
Michael Nocella”;

4. Permit Michael Nocella to “access all programs, information, websites, [and] databases
only to the extent necessitated for daily operation”;

5. Full restoration of Michael Nocella’s website “for his Allstate business”;

6. Allow “Michael Nocella and his employees to continue to service clients already
existing”; and
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7. Reinstatement of “the appointments of Michael Nocella and Christina Guigliano, an
employee of the Nocella Agency.”

The TRO was entered on March 15, 2018 and is effective for at least 27 days.> No
undertaking by Plaintiffs was ordered.

For the reasons set forth herein, Allstate submits that Plaintiff’s TRO application was
premature and wholly unnecessary given that Allstate taken steps to ensure that the Allstate Book
has been, and continues to be, serviced by Allstate. In other words, as to the Allstate Book, the
Company has already taken steps to maintain the status quo pending the hearing on Plaintiff’s
application for a preliminary injunction.

LEGAL ARGUMENT

THE TRO SHOULD BE MODIFIED BECAUSE IT DOES NOT
MAINTAIN THE STATUS QUO AND PLAINTIFF CANNOT
DEMONSTRATE IMMEDIATE AND IRREPARABLE HARM

The purpose of a temporary restraining order is to maintain the status quo pending hearing
on a preliminary injunction “where it appears that immediate and irreparable injury, loss or damage
will result unless the defendant is restrained before the hearing can be had.” See CPLR 6301;
CPLR 6313. As this Court is well aware, “the remedy of granting a preliminary injunction is a
drastic one which should be used sparingly...and which will not be granted absent a showing that

there is a clear right to such relief on the undisputed facts presented.” Schneider Leasing Plus v.

Stallone, 172 A.D.2d 739, 740 (2d Dep’t 1994) (citations omitted); see also Popack v. Rice, 687

N.Y.S.2d 297, 297 (2d Dep’ 1999) (Courts are reluctant to grant a preliminary injunction absent

3 Pursuant the telephone conference with the Court on Friday regarding this motion, Allstate understands that the
Court intends to issue a decision on Allstate’s motion by Wednesday, March 21. Any suggestion by Plaintiff that he
will be further harmed due to his Allstate appointments not being reinstated (even assuming arguendo that Allstate
had the unilateral power to effectuate that result) between the time the Court entered the TRO and March 21 is easily
dismissed by virtue of the fact that Plaintiff waited until two weeks had passed since he received the termination letter
before he filed the application for injunctive relief.
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the movant establishing “a clear right to this relief under the law and the undisputed facts found in

the moving papers.”); Incorporated Village of Mastic Beach v. Mastic Beach Property Owners

Ass’n, Inc., 38 Misc.3d 1215(A), 967 N.Y.S.2d 867, 2013 WL 285578 *4 (Sup. Ct. Suffolk Cty.

Jan. 9, 2013) (Garguilo, J) (denying preliminary injunction).
Here, because Nocella seeks mandatory injunctive upsetting the status quo, the law
imposes on the Plaintiff a “heavy burden of proving a clear right” to such relief. See Rosa Hair

Stylists, Inc. v. Jaber Food Corp., 218 A.D.2d 793, 794 (2d Dep’t 1995). Matos v. City of New

York, 21 A.D.3d 936, 937 (2d Dep’t 2005) (A mandatory injunction is “an extraordinary and
drastic remedy which is rarely granted and then only under unusual circumstances.””). The TRO
requiring the reinstatement of Nocella — an unethical and dishonest former independent contractor
agent of Allstate who fraudulently submitted knowingly false information to the Company — would
not only cause Allstate to violate New York insurance law, but it would also compromise the
integrity of Allstate and put the Company’s confidential information and customers at risk.
Similarly, permitting Nocella to regain access to Allstate’s computer systems would give him
unfettered access to Allstate’s highly confidential customer information and, in effect, permit him
to raid Allsate’s customers and the Allstate Book.

Pursuant to CPLR 6314, a Court is authorized to vacate or modify a temporary restraining
order “at any time...[0o]n motion, without notice, made by a defendant enjoined by a temporary
restraining order, the judge who granted it, or in his or her absence or disability, another judge,

may vacate or modify the order.”* See Wellbilt Equip. Corp. v. Red Eye Grill, L.P., 308 A.D.2d

411, 411 (1st Dep’t 2003) (“It is settled that a court has inherent power to modify its equitable

directives.”). “A motion to vacate a preliminary injunction is addressed to the sound discretion of

4 This motion is being made on notice to Plaintiff’s attorney.

9
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the court and may be granted either upon compelling or changed circumstances that render

continuation of the injunction inequitable...” Thompson v. 76 Corp., 37 A.D.3d 450, 452-53 (2d

Dep’t 2007) (quoting Wellbilt Equip. Corp., 308 A.D.2d at 411); see also Can West Global

Communications Corp. v. Mirkaei Tikshoret Ltd., 804 N.Y.S.2d 549, 568 (Sup. Ct. N.Y. County

2005).
Thus, when determining if continued injunctive relief is warranted, courts will review not
only the legal sufficiency of Plaintiff’s original application, but also any “compelling or changed

circumstances that render continuation of the injunction inequitable.” Thompson, 54 A.D.3d at

452-53. See, e.g., Shapiro v. Shorenstein, 157 A.D.2d 833, 835 (2d Dep’t 1990) (vacating

temporary restraining because “any breach on the part of the defendants may be fully redressed by

monetary damages”); Haulage Enterprises Corp. v. Hempstead Resources Recovery Corp., 74

A.D.2d 863, 864 (2d Dep’t 1980) (“[I]t was improper to grant the preliminary injunction ... where
there is no immediate and compelling need for a court to exercise its equity jurisdiction ...”).

A. Plaintiffs Cannot Succeed on the Merits

Plaintiffs must demonstrate a likelihood of success on the merits to obtain the drastic

remedy of a preliminary injunction. See Cooper v. Bd. of White Sands Condominium, 89 A.D.3d
669, 6609 (2d Dep’t 2011). The Verified Complaint fails to state any cause of action or claim
against Allstate let alone a chance of success on the merits.

There is no dispute that Nocella was an independent contractor who entered into the
Agency Agreement which expressly provided, among other things, that Allstate owned all of the
business and the customers belonged to Allstate. It is also undisputed that pursuant to its express

terms, Allstate had the absolute right to terminate Nocella’s Agency Agreement at any time with

or without cause.

10
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New York law is clear that such a termination provision is enforceable according to its
terms and confers an “absolute” right to terminate for any reason or no reason at all. A.J. Temple

Marble & Tile, Inc. v. Long Island Rail Road, 256 A.D.2d 526, 527 (2d Dep’t 1998) (“A party has

an absolute, unqualified right to terminate a contract on notice pursuant to an unconditional
termination clause without court inquiry into whether the termination was activated by an ulterior
motive”) (quotation and citation omitted). In fact, New York courts have upheld the “absolute”
right of an insurance company such as Allstate to terminate its agreement with an agent such as
Nocella pursuant to a termination clause such as that in the Agency Agreement between Allstate

and Nocella. For example, in Shapiro v. Prudential Ins. Co. of America, the Second Department

stated:

The contract was terminable at will. The plaintiff was, however, notified that the
contract had been terminated ‘for cause’. Be that as it may, the defendant had an
absolute right to terminate the agreement upon providing notice whether it be for
cause or not.... Surely where no reason need be given under the law for exercising
a termination clause, no obligation ought to be imposed upon a party to prove the
validity of its reasons for ending the contractual relationship.

81 A.D.2d 661, 662 (2d Dep’t 1981). See also, e.g., Keeney v. Kemper Nat’l Ins. Cos., 960 F.
Supp. 617, 624 (E.D.N.Y. 1997) (“with respect to this type of termination clause, a party has an
absolute, unqualified right to terminate the contract...without court inquiry into whether the
termination was activated by an ulterior motive”) aff'd, 133 F.3d 907 (2d Cir. 1998).

The foregoing authorities establish, as a matter of law, that Allstate acted entirely within
its rights in issuing terminating its agency relationship with Nocella and the Nocella Agency.

B. Plaintiff Has No Irreparable Harm

Contrary to Plaintiff’s unsupported contention, New York law is well established that
money damages fail to constitute “irreparable injury” for purposes of seeking a preliminary

injunction. In re Rice, 105 A.D.3d 962, 963 (2d Dep’t 2013) (economic loss compensable by

11
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money damages does not constitute irreparable harm); see also Family-Friendly Media, Inc. v.

Recorder Television Network, 74 A.D.3d 738, 739 (2d Dep’t 2010) (same).

Here, even if Plaintiff ultimately establishes liability against Allstate any on any of the
causes of action he asserts against the Company, (which he cannot, and will not, establish),
Plaintiff would be entitled to no more than a remedy at law for damages. Similarly, Nocella’s
alleged concern about unanswered calls or emails from Allstate customers, or Nocella’s
speculation that “it will [be] nearly impossible for me to find a qualified purchaser for what the
value of my book is” or that “[t]here is no possible way to find a buyer” (Nocella Affidavit, at

9934-35), does not raise a ripe and justiciable claim as a matter of law. See, e.g., New York State

Inspection, Sec. & Law Enforcement Employees, Dist. Council 82 v. Cuomo, 64 N.Y.2d 233, 240

(1984) (“Where the harm sought to be enjoined is contingent upon events which may not come to
pass, the claim ... is nonjusticiable as wholly speculative and abstract”).

Indeed, it is Nocella himself who has the ability to moot his own alleged concern about the
sale of his Allstate book of business by focusing his efforts on finding a qualified buyer instead of
litigating with Allstate. Involving the Court on an emergent basis was premature and wholly
inappropriate.

C. The Balance of Equities Decidedly Favors Allstate

Plaintiff has, in effect, asked this Court to alter Allstate’s absolute and unqualified
contractual rights without any legal or factual basis to do so. Plaintiff’s pursuit to undo the
termination of his agency relationship with Allstate is a meritless basis to interfere with Allstate’s
business, and enjoining Allstate’s exercise of its contract rights is a harm without any

countervailing irreparable harm to Plaintiff. See Nassau Roofing & Sheet Metal Co., Inc. v.

12
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Facilities Development Corp., 70 A.D.2d 1021, 1022 (3d Dep’t 1979) (balancing of the equities

requires consideration of the competing harms).

Moreover, a party, like Nocella, who comes to Court with unclean hands should not, in any
event, be entitled to any equitable relief by this Court. “Where a litigant has himself been guilty
of inequitable conduct with reference to the subject matter of the transaction in suit, a court of

equity will refuse him affirmative aid.” Tepfer v Berger, 119 A.D.2d 668, 669 (2d Dep’t 1986)

(citing Levy v Braverman, 24 A.D.2d 430 (1st Dep’t 1965)). When equitable relief is sought,

moral considerations of fundamental importance require that the litigant come into court with
“clean hands.” See Thompson, 37 A.D.3d at 453 (citations omitted).

The real potential for harm in this matter is the harm to Allstate and to Allstate’s insureds
that would inevitably flow if Nocella was permitted to continue to service Allstate customers
without the authority to do so and given that Nocella’s Allstate appointments have been terminated
with NYSDFS. There can be no dispute that such conduct would harm both Allstate’s business
reputation and important public interests. Moreover, despite his protestations to the contrary, the
relief Nocella requests would not serve to protect the Allstate Book. Quite the opposite, permitting
Nocella to again service the Allstate Book and, further, to allow Nocella to regain access Allstate’s
highly confidential and proprietary information would open the door to Nocella raiding the book
stealing Allstate’s confidential customer information. There is no countervailing equity that favors

Plaintiff. Accordingly, the TRO in its current form is inequitable and should be modified.

13
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CONCLUSION

For the foregoing reasons, defendant Allstate Insurance Company respectfully requests that
the TRO contained in the OTSC dated March 16, 2018 be modified as reflected in the proposed
Order submitted herewith, and that the Court award Allstate such other and further relief as deemed

just and proper.

Respectfully submitted,

SAIBER LLC
Attorneys for Defendant
Allstate Insurance Company

By: _/s Michael J. Grohs
Michael J. Grohs

Dated: March 19, 2018
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

X
MICHAEL NOCELLA and THE NOCELLA Index No. 604642/2018
INSURANCE AGENCY,

Plaintiffs, (Garguilo, I.)
V.
ALLSTATE INSURANCE COMPANY,
Defendant.
X

AFFIRMATION OF MICHAEL J. GROHS IN SUPPORT OF
ALLSTATE INSURANCE COMPANY’S MOTION TO MODIFY THE
TEMPORARY RESTRAINING ORDER PURSUANT TO CPLR 6314

MICHAEL J. GROHS, an attorney at law duly admitted to practice before the Courts of
the State of New York, hereby affirms the following under penalty of perjury:

1. I am a member of the law firm of Saiber LLC, attorneys for defendant Allstate
Insurance Company (“Allstate”) in this action. I am familiar with the facts set forth herein based
on my personal knowledge, my review of the case file and my involvement with the proceedings
and Court filings in this action. I submit this affirmation in support of Allstate’s motion to modify
the Temporary Restraining Order pursuant to CPLR 6314.

2. Attached as Exhibit 1 is a copy of the Order to Show Cause Request for a
Temporary Restraining Order that was entered by the Court and filed via the New York State
Courts Electronic Filing system (NYSCEF), on March 15, 2018.

3. Attached as Exhibit 2 is a copy of the Affidavit of Lucia Montafio, sworn to on
March 14, 2018, with Exhibit A (the Exclusive Agency Agreement) and Exhibit B (the

Termination Letter to Nocella, dated March 1, 2018).

1
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4. Attached as Exhibit 3 is a copy of an email, dated March 1, 2018, that was sent by
Allstate Territorial Sales Leader Ankur Chaturvedi. In that email, Mr. Chaturvedi, among other
things, attaches a copy of the Termination Letter that he administered to Nocella and confirms that
the calls of Allstate customers formerly serviced by the Nocella Agency were being forwarded to
Allstate Exclusive Agent Daniel Bach. Allstate has confirmed that there are five (5) active
Licensed Sales Producers (LSPs) who work for Daniel Bach’s Agency - Sharlene Basso, Keith
Mirra, Robert Giordano, Joseph Dito and Heather Khan. Allstate further confirmed that each of
these LSPs also worked for the Nocella Agency.

5. Attached as Exhibit 4 is a copy of Allstate’s March 1, 2018 letter to the New York
Department of Insurance providing notice of Allstate’s termination of Michael Nocella’s
appointments with the Company. A copy of this letter was attached as Exhibit N to the Affidavit
of Michael Nocella, dated March 13, 2018.

6. Attached as Exhibit 5 is a copy of Allstate’s March 1, 2018 letter to the New York
Department of Insurance providing notice of Allstate’s termination of Christina Giugliano’s
appointments with the Company. A copy of this letter was attached as Exhibit T to the Affidavit
of Michael Nocella, dated March 13, 2018.

7. Attached as Exhibit 6 is a copy of a printout of the Licensee Detail for Michael
Nocella’s License No. 1214604 that I obtained from the New York Department of Financial
Services’ publicly accessible online producer/licensee database.

8. Attached as Exhibit 7 is a copy of a printout of the Licensee Detail for Christina
Giugliano’s License No. 1404835, which I obtained from the New York Department of Financial

Services’ publicly accessible online producer/licensee database.
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Dated: New York, New York
March 19, 2018

By: _/s Michael J. Grohs
MICHAEL J. GROHS
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At a Special Term Part 48 of the
Supreme Court of the State of New
York, Commercial Division, held in
and for the County of Suffolk, at the
Courthouse, 400 Carleton Avenue,
Central Islip, New York 11722, on

the day of March, 2018
Present: Hon. Jerry Garguilo, J.S.C.
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK
X
MICHAEL NOCELLA and THE NOCELLA Index No. 604642/2018
INSURANCE AGENCY, _
(Garguilo, J.)
Plaintiffs,
ORDER MODIFYING THE
v. TEMPORARY RESTRAINING ORDER
ALLSTATE INSURANCE COMPANY, ENTERED ON MARCH 15, 2018
Defendant.
X

THIS MATTER having been brought before the Court by defendant Allstate Insurance
Company (“Allstate”), by and through its attorneys Saiber LLC, for an Order pursuant to CPLR
6314 (the “Motion”’) modifying the Order to Show Cause Request for a Temporary Restraining
Order that was entered and filed on March 15, 2018 (NYSCEF Doc. No. 39); and upon
consideration of the moving papers submitted by Allstate; and opposition and reply papers, if
any; and oral argument, if any; and all prior pleadings and proceedings in this action; and for
good cause shown;

ITISonthis  day of March, 2018, ORDERED that:

1. Allstate’s Motion shall be, and hereby is, GRANTED.

2. The “Ordered” provisions of the temporary restraining order set forth on page 4

and 5 of the Order to Show Cause Request for a Temporary Restraining Order, dated March 15,
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2018, (NYSCEF Doc. No. 39) shall immediately be modified pending the return date on the
Order Show Cause presently scheduled for April 11, 2018 at 9:30 a.m., to provide for the
following temporary restraints:

A. The July 1, 2018 deadline for plaintiff Michael Nocella to complete the
sale of the Allstate book of business shall be stayed;

B. Allstate Exclusive Agent Daniel Bach and Allstate Licensed Sales
Producers Sharlene Basso, Keith Mirra, Robert Giordano, Joseph Dito and Heather Khan
(collectively “Authorized Agent and LSPs”) shall be permitted to service and access information
relating to existing Allstate customers who were formerly serviced by the Nocella Agency;

C. Access required to service existing Allstate customers who were formerly
serviced by the Nocella Agency shall be restored to the Nocella Agency location at 4250
Veterans Memorial Hwy, Holbrook, NY (the “Nocella Agency Location”), and the Authorized
Agent and LSPs shall be permitted to access the policies and other information for such Allstate
customers at the Nocella Agency Location; and

D. Phone calls from existing Allstate customers shall be redirected back to
the Nocella Agency Location, and the Authorized Agent and LSPs shall be permitted to receive
such phone calls at the Nocella Agency Location;

E. Michael Nocella and Christina Giugliano shall continue to be prohibited
from servicing Allstate customers and prohibiting from accessing Allstate confidential and
proprietary information, including confidential information about Allstate’s customers.

F. The agent locator function on Allstate’s website shall be manually

reactivated such that the Nocella Agency Location is listed on the agent locator.
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3. Service of a copy of this Order Modifying the Temporary Restraining Order dated
March 15, 2018 shall be made upon counsel for the plaintiffs, Anthony P. DellUniversita, Esq.,
and service be and hereby is deemed equivalent in all respects to service of same directly upon

plaintiffs.

ENTER:

HON. JERRY GARGUILO, J.S.C.
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