
                   At a Special Term Part 48 of the  
        Supreme Court of the State of New 
        York, Commercial Division, held in 
        and for the County of Suffolk, at the  
        Courthouse, 400 Carleton Avenue,  
        Central Islip, New York 11722, on  
        the _____ day of March, 2018  

   
Present:  Hon. Jerry Garguilo, J.S.C. 
 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SUFFOLK 

-------------------------------------------------------x 

MICHAEL NOCELLA and THE NOCELLA 
INSURANCE AGENCY, 

Plaintiffs, 

v. 

ALLSTATE INSURANCE COMPANY, 
 

Defendant. 

-------------------------------------------------------x 

 
 
Index No. 604642/2018 
 
(Garguilo, J.) 
 

ORDER MODIFYING THE 
TEMPORARY RESTRAINING ORDER 

ENTERED ON MARCH 15, 2018 

 
 THIS MATTER having been brought before the Court by defendant Allstate Insurance 

Company (“Allstate”), by and through its attorneys Saiber LLC, for an Order pursuant to CPLR 

6314 (the “Motion”) modifying the Order to Show Cause Request for a Temporary Restraining 

Order that was entered and filed on March 15, 2018 (NYSCEF Doc. No. 39); and upon 

consideration of the moving papers submitted by Allstate; and opposition and reply papers, if 

any; and oral argument, if any; and all prior pleadings and proceedings in this action; and for 

good cause shown; 

 IT IS on this ____ day of March, 2018, ORDERED that: 

 1. Allstate’s Motion shall be, and hereby is, GRANTED. 

 2. The “Ordered” provisions of the temporary restraining order set forth on page 4 

and 5 of the Order to Show Cause Request for a Temporary Restraining Order, dated March 15, 
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2018, (NYSCEF Doc. No. 39) shall immediately be modified pending the return date on the 

Order Show Cause presently scheduled for April 11, 2018 at 9:30 a.m., to provide for the 

following temporary restraints:  

  A. The July 1, 2018 deadline for plaintiff Michael Nocella to complete the 

sale of the Allstate book of business shall be stayed;  

  B. Allstate Exclusive Agent Daniel Bach and Allstate Licensed Sales 

Producers Sharlene Basso, Keith Mirra, Robert Giordano, Joseph Dito and Heather Khan 

(collectively “Authorized Agent and LSPs”) shall be permitted to service and access information 

relating to existing Allstate customers who were formerly serviced by the Nocella Agency;  

  C. Access required to service existing Allstate customers who were formerly 

serviced by the Nocella Agency shall be restored to the Nocella Agency location at 4250 

Veterans Memorial Hwy, Holbrook, NY (the “Nocella Agency Location”), and the Authorized 

Agent and LSPs shall be permitted to access the policies and other information for such Allstate 

customers at the Nocella Agency Location; and 

  D. Phone calls from existing Allstate customers shall be redirected back to 

the Nocella Agency Location, and the Authorized Agent and LSPs shall be permitted to receive 

such phone calls at the Nocella Agency Location;  

  E.  Michael Nocella and Christina Giugliano shall continue to be prohibited 

from servicing Allstate customers and prohibiting from accessing Allstate confidential and 

proprietary information, including confidential information about Allstate’s customers.   

  F. The agent locator function on Allstate’s website shall be manually 

reactivated such that the Nocella Agency Location is listed on the agent locator. 
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 3. Service of a copy of this Order Modifying the Temporary Restraining Order dated 

March 15, 2018 shall be made upon counsel for the plaintiffs, Anthony P. DellUniversita, Esq., 

and service be and hereby is deemed equivalent in all respects to service of same directly upon 

plaintiffs.   

 
 
       ENTER: 
 
    
       _____________________________ 
       HON. JERRY GARGUILO, J.S.C.   
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK
---- ---------------------------------------------------X

MICHAEL NOCELLA and

THE NOCELLA AGENCY,

Plaintiff,

Index No.:
-against-

EMERGENCY AFFIRMATION
PURSUANT TO 22 NYCRR 202.7(F)

ALLSTATE INSURANCE COMPANY,

Defendants,

--------------------------------------------------------------.,----X

ANTHONY P. DELLUNIVERSITA, an attorney at law, duly admitted to practice

L st P a CsL ZXT XT 3 1 t. Zt 3 x1 1~'. P
before the Courts of the State of New York, hereby affirms under the penalties of perjury as

follows:

I am the attorney of record for the above named plaintiffs, Michael Nocella and The

Nocella Agency, hereinafter referred to as "plaintiffs". I am fully familiar with all of the facts

and circumstances of this case based upon review of the file, documents pertaining to this case,

and conversation with Michael Nocella.

I submit this Affinnation pursuant to 22 NYCRR 202.7(f) to evidence the fact that the

within motion, brought by Order to Show Cause, is an emergency and requires immediate

attention. This affirmation is submitted as required by 22 NYCRR 202.7(f).

I have notified defendant's counsel, Erin Renfro with a Notification Letter Pursuant to

CPLR Rule 202.7(f), via fax to 847 326 7323, and via email to the email address for Erin

complianceRenfro,Renfro, erenf®allstate.corn,erenf@allstate,corn, counselcounsel forfor AUstate,Allstate, inin compliance ofof 2222 NYCRRNYCRR 202.7(f).202.7(f), SeeSee

FILED: SUFFOLK COUNTY CLERK 03/14/2018 02:13 PM INDEX NO. 604642/2018

NYSCEF DOC. NO. 6 RECEIVED NYSCEF: 03/14/2018

1 of 9

Case 2:18-cv-01995-ADS-AYS   Document 1-2   Filed 04/03/18   Page 5 of 160 PageID #: 39



Exhibit A attached to this affirmation, which includes the letter, the fax confirmation, and email

printout showing the attached notice. This office was subsequently contact by Allstate counsel,

Michael Grohs, confinning receipt.

FACTS

The facts are set forth in a very specific and detailed manner in the affidavit of Michael

Nocella, dated March 9, 2018, and the Court is respectfully referred to accompanying affidavit.

REOUEST FOR A TEMPORARY RESTRAINING ORDER

As set forth in the affidavit of Mr. Nocella, the defendant has wrongfully terminated the

Exclusive Agency Agreement of Michael Nocella, who owns the Nocella Agency. The defendant

is attempting to force Mr. Nocella to find a buyer for his business at the market value price of

$1.6 million, in ninety (90) days, otherwise he will have no other option but to accept a payout

from Allstate in the amount of $98,345.5, a $1,501,674.50 loss for Mr. Nocella. Allowing ninety

(90) days to pass to wait and see if Mr. Nocella procures a buyer will destroy the value of his

business to the point where he cannot be compensated fairly. The affidavit of Michael Nocella

explains why there is no chance he can procure a buyer at $1.6 million or anything close to it due

to Allstate's interference.

Also set forth Michael Nocella's affidavit is the measures levied upon him and the

Nocella Agency. Defendant has shut down the Nocella Agency entirely, by cutting Mr. Nocella's

access to all Allstate databases, websites and products, changing his passwords, forwarding his

phone calls to another agency, but not forwarding his emails to anyone to be serviced, thereby

damaging his business further; shutting down his website; taking away his Best in Company

honor and the financial benefits that come with it; stating that his last commission check will be

March 19, 2018,
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As demonstrated in the Affidavit of Michael Nocella and the accompanying Verified

Complaint, defendant has breached the Exclusive Agency Agreement by wrongfully terminating

Michael Nocella; defendant was negligent in their investigation and how they treated one their

agents during the investigation; defendant breached the implied contract of good faith and fair

dealing; and have violated New York State Insurance Law § 3425 (j) (D).

In order to prevent any further damage, emergency relief by the way of a temporary

restraining order is required.

Based upon the foregoing, it is respectfully requested that this motion be treated as an

emergency and given immediate consideration and that the temporary injunctive relief requested

be issued pending the hearing and determination of the Order to Show Cause.

P. DellUniversitaAnthony
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Law Offices of

MICHAEL J. ALBER, Esq.

5086 Jericho Turnpike, Suite 305, Commack, New York 11725

Telephone: 631-462-6900 Facsimile: 631-462-6999

www.alberlegal.com

March 13, 2018

Via Faesimile 0 847 326 7323
NOTiFICATION

Via Email erenf@allstate.com PURSUANT TO CPLR RULE202.7(f)

Emily Renfro

Staff Attorney

2775 Sanders Road, Suite A2E

Northbrook, IL 6002

Re: Michael Nocella vs. Allstate Insurance Company

Dear Ms. Renfro:

Please be advised that the undersigned represents the Plaintiff in the above-mentioned

matter. Please be further advised that pursuant to NYCRR 202.7, we will be filing an Order to

Show Cause with a request for a Temporary Restraining Order. Notice is provided on behalf of

the Plaintiffs, Michael Nocella and the Nocella Agecncy, in a civil action at the Ex Parte Special

Term, Part of the Suffolk County Supreme Court, located at 1 Court Street, Riverhead, NY

11901 on Wednesday, March 14, 2018 at 2:30 PM.

Thank you, and I remain,

Very Trul Yours,

xAnAn x .. BellUniversitaDellUmversita
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Offices of

MICHAEL J. ALBER, Esq.

5036 Jericho Turnpike, Suite 305, Commack, New York 11725

Telephone: 631-462-6900 Fa csimile: 631-462-6999

www,alberlegal.com

March 13, 2018

Via Facsimile 0 847 326 7323
NOTIF1CATION

Via Email erenf(â!allstate.com PURSUANT TO CPLR RULE 202.7(f)

Emily Renfro

Staff Attorney
2775 Sanders Road, Suite A2E

Northbrook, IL 6002

Re: Michael Nocella vs. Allstate Insurance Company

Dear Ms. Renfro:

Please be advised that the undersigned represents the Plaintiff in the above-mentioned

matter. Please be further advised that pursuant to NYCRR 202.7, we will be filing an Order to

Show Cause with a request for a Temporary Restraining Order. Notice is provided on behalf of

the Plaintiffs, Michael Nocella and the Nocella Agecncy, in a civil action at the Ex Parte Special

Tenn, Part of the Suffolk County Supreme Court, located at 1 Court Street, Riverhead, NY

11901 on Wednesday, March 14, 2018 at 2:30 PM.

Thank you, and Iremain,

Very Trul f Yours,
I

iAnAn .. DeHUniversitaDellUniversita
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Anthony P. DeHUniversita
I

From: Renfro, Emily (Law) <erenf@allstate.com>

Sent: Tuesday, March 06, 2018 303 PM

To: Anthony P. DellUniversita

Subject: Michael Nocella

Attachrnents: DellUniversita 3.6.18.pdf

Dear Mr. DellUniversita,
I

Please see the attached correspondence directed to your attention.

Thank you,

Emily

Emily Renfro

Staff Attorney
Insurance Operations Law

Allstate insurance Company

2775 Sanders Road, Suite A2E

Northbrook, lL 60062

Phone: 847-402-5437

erenf@allstate.com

CONFIDENTIALITY NOTE: This email and attachments may contain material that is confidential, proprietary, and/or

It is distributed for the sole use of the intended recipient and if it does contain material that is confidential,

proprietary, and/or privileged, it should not be distributed or forwarded without the sender's permission, If you are not

the intended recipient, review, reliance, distribution, and forwarding without the sender's permission arestrictly
prohibited and you should immediately contact the sender and delete all copies.

11
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Anthony P. DellUniversita

From: Anthony P. DellUniversita

Sent: Tuesday, March 13, 2018 3:47 PM

To: 'Renfro, Emily
(Law)'

Subject: RE: Michael Nocella

Attachments: 20180313154405069.pdf

Ms . Renfro:

Please see attached Notification Pursuant to CPLR Rule 202.7(f). Notification has also been faxed to 847 326 7323.

Thank you .

anthamp R Bef£‰iuesoita

Law C)ffices of Michael J. Alber, P.C.

Partner

5036 Jericho Turnpike

Suite 305

Commack, New York 11725

Tel: (631) 462-6900

Fax: (631) 462-6999

Direct: (631) 481-9473

Email: apd@alberlaw.com

www.alberlegal.com

The information contained in this message is privileged and confidential and intended only for the use of the individual recipient identified above. If
you are not the intended recipient, you are hereby notified that any distribution or copying of this communication is strictly prohibited. If you have
received this communication in error, pleasenotify us immediately by telephone or e-mail and delete this message. Thank you.

IRS Circular 230 Legend: If any advice concerning U.S. Federal tax issues is contained in this communication or attachments hereto, such advice is
not intended to be used, and cannot be used for the purpose of avoiding penalties under the Internal Revenue Code, or promoting, marketing, or
recommending to another party any transaction or matter addressed herein.

-.------.-.------------------ _____--- _ ____________
Firon1: Renfro, Emily (Law) [mailto:ereflf@allstate.cornnj
Sent: Tuesday, March 06, 2018 3:03 PM

To: Anthony P. DellUniversita

Subject: Michael Nocella

Dear Mr. DellUniversita,

Please see the attached correspondence directed to your attention.

Thank you,

Emily

Emily Renfro

StafTStaff AttorneyAttorney

I 1I
I
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Insurance Operations Law

Allstate insurance Cornpany

2775 Sanders Road, Suite A2E

Northbrook, IL 60062

Phone: 847-402-5437

erenf@allstate.com

CONFIDENTIALITY NOTE: This email and attachments may contain material that is confidential, proprietary, and/or

privileged. It is distributed for the sole use of the intended recipient and if it does contain material that is confidential,

proprietary, and/or privileged, it should not be distributed or forwarded without the sender's permission. If you are not

the intended recipient, review, reliance, distribution, and.forwarding without the sender's permission are strictly

prohibited and you should immediately contact the sender and delete all copies.
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FAX

From: Nextiva vFax <notifications@nextivafax.com>

Sent: Tuesday, March 13, 2018 3:48 PM

To: FAX

Subject: Message Sent: 389659013 | 3/13/2018 12:45:33 PM PDT

Attachments: 389659013.PDF

Delivery Information:

Message #: 389659013

Status: Success

Sender Name: Alber Law Group, LLP

Sender Company: Alber Law Group, LLP .
Sender Phone: +63 14626900

Remote CSID: 847 326 7323

Total Pages: 1

Start Time: 3/13/2018 12:45:33 PM PDT

End Time: 3/13/2018 12:47:51 PM PDT

Duration: 1 min 10.084 sec

Delivery Count: 1

Recipient List:
1MZ326Z323@nextlyafancom . - 18473267323

Cl.jckjlere_to view_thisjllessageffillge

vFax... Critical"DeliveredDelivered byby NextlvaNextiva vFax... When"When EveryEvery FaxFax isis MissionMission CrNml

I
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

----------------------------X
MICHAEL NOCELLA and

THE NOCELLA AGENCY

Plaintiff,
-Against-

Index No.: 604642/2018

SUPPLEMENTAL AFFIDAVIT

ALLSTATE INSURANCE COMPANY,

Defendants,
------------------------------------------------------------------X X

STATE OF NEW YORK )
)ss:

COUNTY OF SUFFOLK )

MICHAEL NOCELLA, being duly sworn, deposes and says:

1. I am the individual Plaintiff in this action, and the owner of the Nocella Agency.

2. I respectfully submit this supplemental Affidavit in Support of the plaintiffs'
application for

a temporary restraining order and preliminary injunction.

3. I respectfully ask this Honorable Court to annex this portion of my affidavit to my already

filed affidavit regarding the facts at issue in this matter.

4. I submit this supplemental affidavit because new facts that I believe pertinent to my

application have been discovered that were not in my possession at the time the motion was

filed.

5. On the evening of March 12, 2018, I spoke to my territorial leader, Ankur Chaturvedi,

regarding my termination and the sale of my book. The conversation was recording and I

obtained the recording the morning of March 14, 2018.

6. During this conversation he confirmed my termination payout amount would be $98, 325.74,

due to some obscure langue in the supplemental agreement to my exclusive agency

agreement.
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7. He also stated that he did not find there to be any issues with compliance of Allstate policy

regarding my agency.

8. I have also found an Allstate business for sale that is much less valuable then the Nocella

Agency in terms of loss ratio and customer retention. The sales price on $4.6 plus million

annual premiums is $1,395,000.00. The listing is annexed hereto as Exhibit A.

9. The annual earned premium currently of my book is $5.5 million. As explained in my

affidavit, my sales price of $1.6 million will never be possible due to the very low

termination payout Allstate has set, of $98,325.74. Please see my affidavit, P. 14-15, ¶ 34-37.

10. Plaintiffs respectfully request that this be added to my affidavit in support that efiled on

March 14, 2018.

DATED: Commack, New York z j j
March 15, 2018

Michael Nocella

Sworn to me on thi th day
Of March, 2018.

o Public

()g(II5I tpt)gg~

Q', Sf(
f~I I(':( 3

(
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listing 4,6milli .JPGJPG Page 1 of]

$4.6M ALLSTATE AGENCY IN ORANGE COUNTY,NY

in This iii is Sponsored by:

•·•::Capital
6 - Resources

Landing f±XCM5Nrdy to insurénce agences ence 20%

~II

Turnkey agency with lots otroom tor growth. 54% oundled..-ed, %6+ million 4 annual premium=.'e

with $465,000 ccmmission i income. Retentionincreased from 85.0% to 88.3% ini the past 12

months. 2.800 iN$icies In Force L870 households. 1,100i, square foot o'fice with 5 sales desks,i„-e.".'"'"~r,
6C~~'

1 private agent office, corJerence 5 tunch room Excetient staff. Products Auto, Home, Life

Urnbrehas Personal Lines. Purchase Price: $1395.000.

This Gstingylj>p is sponsored by Capitat Resources LLC, the Premier Agency Lender.

LISTING DETAILS

Carriers • AMstatelnsurance Company

City,County or Region Chester, New York (Orange County)

Annual Reveñüe 465000
465GG~>'

---_------__--_________------_____------.----..---------------------------..-------------_----

Annual Prem!bms 4650000

--__________------__--___-------------------------------------------------------_--...........-..----_-
. .

N?.jmber of Empicyees 4

--___---____-----__________________--------_______ ...--------------__________----______-----....--

Number of PHncia 5

.

Terntory • New York

_________------------------------___--_____----------------------------------------___--___------___

Dage v½ws: 52

RECOMMEND CONTACT OMRR REPORT

........ ... .

https://drive.google.corn/file/d/19vhttps://drive.google.corn/fjle/d/19v 4WBGn9LztPw4%BGn9LztPw YY c3V78W...c3V78W... 3/15/20183/15/2018
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â€”

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF SUFFOLK

-------------------------------X

MICHAEL NOCELLA and

THE NOCELLA AGENCY Index No.: 604642/2018

Plaintiffs, ..
-against- SUPPLEMENTAL AFFIRMATION

ALLSTATE INSURANCE COMPANY,

Defendant,

-----------------------------------------X X

Anthony P. DellUniversita, an attorney admitted to practice before the Courts of the State of New

York, hereby affirms that:

I am the attorney for the Plaintiffs and as such, I am fully familiar with the facts and

circumstances of this case.

I submit this affirmation in addition to and supplemented to my already efiled affirmation. I

submit this affirmation based on new evidence presented to subsequent to the Court conference on March

14, 2018. I respectfully request this supplemental affirmation be fully incorporated into the plaintiffs'

Order to Show Cause.

I listened to an audio recording between the plaintiff, Michael Nocella and his territory leader,

Ankur Chartuvedi. During that conversation it is confirmed the payout price does not include any vested

business and is $98,325.74.

During the conversation Mr. Chartuvedi states he does not see any non-compliance of Allstate

policy by Mr. Nocella and his Agency. Mr. Nocella multiple times states he has not done anything wrong,

nor was he aware any Allstate policy was violated. Mr. Chartuvedi does not dispute this assertion in any

regard and seems at a loss for words during that portion of the conversation and simply he doesn't know

why they decided what they decided.

Mr. Chartuvedi states he is never consulted during the investigation. This is troubling due to the

terminal result for Mr. Nocella. Any reasonable person would speak to the territory and field leaders when

anconducting investigation of this magnitude.
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As an Office of the Court I can represent this was the content of the conversation I listened to.

This office obtaining a certified transcript and will provide same to the Court upon receipt

WHEREFORE, it is respectfully requested that the court grant annex this affirmation to the

already existing affirmation in regard to the Order to Show Cause filed on March 14, 2018.

Dated: Commack, New York

March 15, 2018

Ant on . DelIUniversita
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